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Dear Mr. Chairman:

On behalf of Wentronics, Inc., a company which
provides cable television service to the town of Moab, Utah,
we hereby oppose Utah Power & Light Company's request that
your Commission certify to the Federal Communications Com-
mission that you have complete regulatory authority over
cable television systems within the state of Utah. Wentronics
respectfully submits that the Utah Public Service Commission
("Utah PSC") lacks the appropriate statutory authority to
regulate the rates and terms of cable television pole attach-
ment agreements.

In establishing a procedure under which the FCC
would withdraw 1ts jurisdiction over pole attachment agree-
ments for states that provided proper "certification", FCC
Rule Section 1.1414 expressly states that unless a state can
certify that:

1. It regulates rates, terms, and conditions
for pole attachments, and

2. In s0 regulating such rates, terms and con-
ditions, the state has the authority to con-
sider and does conslder the interests of the
cable television services, as well as the
interests of the consumers of the utility
services, it will be rebuttably presumed that
the state is not regulating pole attachments.
(emphasis added).
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Wentronics submits that it is clear from the
language of Utah Code Ann. Section 54-4-13 (1953) that no
such authority to regulate the rates and terms of pole
attachment agreements 1is vested in the Utah PSC. Sub-part
(1) is inapplicable to cable television because it expressly
treats only joint property use of two or more public utilities.
Cakle television, of course, has consistently been held not
to be a public utility. 1/

Sub-part (2) does, in an extremely limited manner,
address cable television. That sub-section, however, 1is
confined to describing the conditions under which a cable
system may remain on public utility poles. There is absol-
utley no language conferring to the Utah PSC the necessary
jurisdiction to regulate pole attachment agreements in con-
sideration of what impact their rates and terms will have
upon cable subscribers.

In a similar situation, the Florida Supreme Court
in Teleprompter Corporation v. Hawkins 2/ held that the
Florida Public Service Commission lacked the necessary juris-
diction to regulate pole attachment agreements and, therefore,
had improperly certified to the Federal Communications Commis-
sion (see the attached case). The FCC was subsequently forced
to delete Florida as a certified state. 3/ Wentronics would
here seek to avoid similar time consuming judicial and admini-
strative proceedings.

1/ Greater Fremont, Inc. v. City of Fremont, 302 F. Supp.
652 (N.D. Ohio 1968}, aff'd sub nom., Wonderland Ventures,
Inc. v. Sandusky, 423 F.2d 548 (6th Cir. 1970}; Orange
County Cable Communications Co. v. City of San Clemente,

59 Cal. App.2d 165, 130 Cal. Rptr. 429 (1976); Illinois-
Indiana Cable Television Ass'n v. Illinois Commerce Comm'n,
55 I11.24 205, 302 N.E.2d 334 (1973); Minnesota Microwave,
Inc. v. Public Service Comm'n, 291 Minn. 241, 190 N.W.2d
661 (1971); Opinion of the Attorney General of Arizona, No.
55-206, 12 P.&F, Radio Reg. 2094 (1955); Re The Mountain
States Tel. & Tel. Co., 73 P.U.R.2d4 161 (Colo. Pub. Util.
Comm'n 1968); Re Southern Bell Tel. & Tel. Co., 65 P.U.R.
3d 117 (Fla. Pub. Serv. Comm'n 1966); Re New England Tel.

& Tel. Co., 60 P.U.R,3d 462 (Me. Pub. Util. Comm'n 1965).

2/ Teleprompter Corporation v. Hawkins, N. 56, 291 (May 29, 1980).

3/ See the attached Public Notice.
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Wentronics, Inc., therefore, respectfully reguests
that the Public Service Commission of Utah deny Utah Power

& Light Company's petition requesting certlflcatlon to the
Federal Communications Commission.
Respectfully submitted,

MM—»’JJ
BY: /s/ Robert L.!'James

Robert L. James

BY: /s/ Wesley Z Heppl r

Wesley R. Heppler

Attorneys for Wentronics, Inc.

cc: Robert Gordon
David Lloyd
Attorneys for Utah Power & Light

FCC Pole Attachment Branch
Margaret Wood, Chief

Burt Weintraub

Wayne Smith

Jim Ewalt
NCTA

Daniel W. Shields, Esquire

Commissioners, Utah Public Service Commission



Supreme Cowrt of Florida

No. 56,2591

TELEPROMPTER CORPORATION, ET AL.,
Petitioners,

vs.

PAULA F. BAWKINS, ET AL.,
Respondents.

[May 29, 1980)

BOYD, J.

This cause is before us to review an order by the Public
Service Commission certifying that it has authority to recclate
"pole attachmenti” agreements. We have jurisdiction. Az:. V,

§ 3(b}(3), Fla. Const.

Pole attachhent acreements are lease agreements between
utilities and cable television companies whicnh authorize the
latter to use the excess space oOn utility poles for the Duzpose
of providing their cusiomers cable television service. Because
the utilities have superior bargaining position by virzue of
their ownership and contzol over utility poles along with the
accompanying easements, Congress cranted <ne Federal Cormunica-
tions Ccmmission (FCC) the authority to regulate these agree-
ments excert where such matters are reculated by the state.
Zach such state needed to certify that:

{A) it regulates such rates, terms, and conditions;
and

(3) in so regula+ting such zates, +terns, and conditions,
the State has the authority to ceasider and does
consider the interests of <he suonscribers of cable
television services, as well as the interesss of
the consumers o0f the utility serviges.

Communications Ac-> Amendments of 1978, Pub. L. No. 95-234,
{47 U.5.C. § 224{c)(21}).



In response to this impending fedecal regulation, the
commission sent notice of certification to the FCC. Subse-
quently, the coxmission gave notice and called for briefs from
interested parties, following which it entered an order declaring
that it has the authority to regulate scle attachment agreements.
The petitioners claiz that the commission does not have authority
to regulate the agreements or consider the interests of cable
television subscribers. We agree,

Several years ago the commissicn held that it could not
require utilities to enter intec pole attachment agreements.
Southern 3ell Tel, ¢ Tal. Co., 65 PUR 32 117 (Fla. Pub. Ser.
Comm'n. 1968). In doing so it reasocned:

In 1913, wnen the Florida lecislature enacted
a comprehensive plan for the regulaticn of tele-
phone and telecriph cozpanies in this state, a2nad
conZerzed upon the ccomission authority %o ad-
minister the act anc to prescribe rules and
regulations appropriate to the exercise oi the
powers conferred therein, the science orf tele-
vision tzansmission and the business of ope-
rating community antenna television systexs
were not in ex-stence. The 1913 Florida leg-
islature, therefore, could no: have envisioned
--much less have intencdecd to regulate arnd con-
trol--the television transmission facilities
and services with which we are cencernec. This
is exactly the sarme kind of situatien describec
by the supreme court of Florica in practically
identical languvage in :ts opinien in the case
of Radio Teleph. Communications v. Soucheastarn
Teleph. Co. (Fla. Sup. Ct. 1%63) 57 PUR 3¢ 136,
170 So0.2& 577, when i: held that this ccrmmissicn
éié not have jurisciction over radie comnunica=-
tion service, notwithstancding the interccorrnection
of such radio sarvice with a reculated utilizy's
telephone lanclize. As the court pointed out in
that case, the lecislature of Floriéda has never
conferred upon this cormissicn eany general author-
izy to reculate "public utilities." Tracitionally,
each time & public service of this state is macde
subject to the recvlatzry power of the comission,
the legislature kas enacted a ccmprehensive plan
of regulazion anc control and then conferred upcn
the commission the acthority to administer such
plan. This hes never been done in so far as
televisicon transmission and coromunity antenna
television systexs are concernec. Comounity
antenna television syszems have never been de-
fined as "public utilities” by the legislature,
nor is there anytihing in this reccré wnich would
sustify the conclusion that such systens are
vested with a public interest; in aczual fac:,
tiey may be of such character as to justify
rublic regulation and eccatrel. That, however,
is a nazter for detesminaticn by the state
legislature. We rmust conclude on the basis
of the record befors us, and the present s:tatus
L the laws of this state, that the Flori
Public Service Com=ission has no jurisdictieon
or authority over the cperations of community
antenna television svstems ané the rates they
charze, or the service they provide to their
customers.

2.



Id. at 119-20. Ses alss, Twin Cities Cable Co. v. ScutheesStezn

Tel. Co., 200 So.2& B57 (Fla. lst DCA 1967).

Since that decision there has teen no relevant change in
the commission's statutory grant of jurisdiction. Therefore
the reascning in that decision is $till relevant. No reason
was given for asserting jurisdiction other than to preeampt the
FCC froem regulating pole attachment agreements. 2lthough we
share the concern about federal intervention in an area the
state may be better equipped to handle, such concern is not
enough to extend the Pukblic Service Commission's jurisdiction.
Only the legislature can do that.

we therefore gquash the comxission's ozder.

It is 50 orie=reld.

ENGLAND, C.J., OVERTON, SUNDBZIRG, CIRMAN anc McDONALD, JJ., Concur
ADRINS, J., Lissents

NOT FINAL TNTIL TIM= ZXPIARTS TO FILE REZZARING MOTION AND, I
FILED, DETERMINED.



Certicorari to the Florida Public¢ Service Commission

The Law Offices of Hogan and Har+son, Washington, D.C.., and

William A. Gillen, Ecward M, Waller, Jr. and David C. Shobe of Fowler,
White, Gillen, Bocgs, Villareal and 3znker, Tawra, Flozica, for Tele-
Prozprer Corporation; and George Maxwell III of Rossetter and Maxwell,

Melbourne, Florifa, Zor American Television ané Cormmuanications .
Corpcration,
Petitioners

Preatice P, Pruit%, Barrett G. Jchnson and Norman K. Norton, Jr.,
Tallahassee, Floricda, for Florida Publie Service Ceommission,

Responcdents

C. Rccer Vinson cf Becgs and lane, Pensacola, Florida, for
Gulf Power Company,

Intervenor

W. Rcbert Tokes ¢f Manoney dadlow and Adems, Tallahassee, for
Tlorida Cable Television Association; and lLee L. Willis and James D.
Eeasley of Auslev, McMullen, McGehee, Carothers and Proctor,
Tallahassee, Fiorida, for Ta—pa Electric Company,

Amici Curiae
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POLE ATTACKMENTS
34578

Pursuant to Sectiorn 1.1414(b) of thé Commission's Rules on
cable television pole attachments, the following States* have
ctertified that they regulate terms, rates, and conditions for
pole attachments, and, {n so regulating, have the authority to
consider the interests of subscribers of cable television
services, as well as the interests of the consumers of the
utility services.

(Certification by a State preempts the FCC from accepting

pole attachments complaints under Subpart J of Part 1 of the
Kules.}

Alaska Nevada
California New Jersey
Cornecticut New York
Hawaii Oregon
ITi{nodis Pennsylvania
Indiana Puerto Rico
loguisiana Vermont
Massachusetts Washington
Rebraska Wisconsin

The Supreme fourt of Florida has ruled that the Florida Publi:
Service Commissior does not have jurisdiction to regulate

rates, terms, and conditions for pole attachments. Teleprompter
Corporation v. Hawkins, No. 56, 291 (May 2%, 1980). According-
ty, Florfda 1s deleted from this list,

“State", by Section 1.1402(g) of the Rules, means any State,
territory, or possession of the United States, the District
of Columbia, or any political subdivision, agency, or in-
strumentality thereof.

{This Public Notice supercedes the Public Notice of Qctober 29, 1979.)
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